05-36210
UNITED STATES COURTS OF APPEALS

FOR THE NINTH CIRCUIT

CYNTHIA CORRIE and CRAIG CORRIE, et dl.
Plaintiffs/Appeliants,

V.

CATERPILLAR INC., a Foreign Corporation,

Defendant/Appellee

Appeal from a Judgment of the
United States District Court
For the Western District of Washington, Tacoma Division,
Case No. CV-05192-FDB
The Honorable Frank D. Burgess

BRIEF OF AMICI CURIAE CAREER FOREIGN SERVICE DIPLOMATS
IN SUPPORT OF NEITHER PARTY

Marco Simons

Richard L. Herz

EARTHRIGHTS INTERNATIONAL
1612 K Street N'W. Suite 401
Washington, DC 20006

Tel: 202-466-5188

Counsel for Amici Curiae



'DISCLOSURE OF CORPORATE AFFILIATIONS AN D OTHER
ENTITIES WITH A DIRECT FINANCIAL INTEREST IN LITIGATION
| - Pursuant to FRAP 26.1, the Amici make the following disclosure:
1.1s the party a publicly held corporation or other publicly held entity?

NO. | |

2. Is the party a parent, subsidiary, or affiliate of, or a trade association representing,
. a publicly held corporation, or other publicly held entity?

NO.

3. Is there any other publicly held coxporatibn, or other publicly held entity, that has
a direct financial interest in the outcome of the litigation?

NO.
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STATEMENT OF INTEREST OF AMICT CURIAE'

Thé purpose of this brief is to bring to this Court’s atténtion the views and
experience O.f amici curiae, foﬁnér United States career foreign service diplomats,
reievént to the impact on U.S. foreigu policy of aiding and abetting liability under |
the Alien Tort Statute. 28 U.S.C. § 1350 (“ATS”) Each of the amici served in the
Us. Fore1gn Service for 20 yea;rs o1 more.

STATEMENT OF THE ISSUE ADDRESSED BY AMICI
'Amici herein submit that continued recognition of liability for aiding and
abetting serious violations of universal human rights norms is consistent with, and
indeed advances, US foreign policy interests. In so doing, amici take no position
as to whether the plaintiffs in this action can demonstrate that the defendant ié
liable under the appropriate aiding and abetting standard. Nor do amici take any
position aé to whether adjudicatién of this particular case woﬁld have any effect,
~ positive or negative, on current U.S. foreign policy fdwérd Israeli-Palestinian
issues. Amici therefore file this bﬁef in support of neither party.
INTRODUCTION
| f’laintiffs allege that the defeﬁdant corporation aided and abetted egregious

violations of well-established human rights norms. Other courts have almost

Al pafties have consented to the filing of this brief. Accordingly, amici file
this brief pursuant to FR.A.P. 29(a). :



unanimously concluded that aiding and abetting is actionable under the Alien Torf
Statute. The district court below recognized tﬁat “international .la\-;v may recognize
_, éccomplice liability in some instances,” but held that plaintiffs’ aiding and abétting
claims fail because “whe?e a seller merely acts as a seller, he cannot be an aider
aﬁd abettor.” |

Amici bélieve that the ATS ‘prop'erly should and in fact does encémpass
~ liability for aiding and abetting ifiolationsrof ulﬁversally recognized human rights

norms. Because such liability is well established in both ihternational and domestic

law, it is necessarily actionable under the ATS. This is a legal question, nota
| policy question. Nonetheless, amici herein demonstrate that there is no valid policy
objection to aiding and abetting liability, because such liability supports U.S.
_ foreign policy. | | | |

Amici respectﬁﬂly sub;nit that this Court should hold that the ATS
encompasses aiding and abetting l'iabilify. |

| SUMMARY OF ARGUMENT

Hoidingl those who aid and abet egregious violations of universal human

~ rights norms liable under the ATS ﬁmhérs U.S.. foreign policy. Eliminating, or

drastically curtailing, such lability would undermine U.S. foreign policy



objectives, and is not' Justified by concerns over any negative impacts that such
liability might have oé foreign relations.

The United States has long been regarded as a wotld leader in its
- commitment to univeréal human rights standards and respect for the rule of law.
This is one of -ou:‘r greatest asseté in our diplomatic relations. dm coiﬁminnen{ to
~ the rule of iaw' and to the punishment of those who commit or abet gross violations
of human rights standards has been a hallmark of our foreign policy. The
credibility of that commitment will be undermined if we eliminate ATS .Iéwsaits
for aiding and abetting, which. are a highly visible tool to hold accountable thosé
complicit in heinous acts such as genocide, crimes against humanity, war crimes,
rape and torture. |

QOur government has spoken clearly aboui the need to ensure that 1.S.
: corporéte'entiﬁes comply with international human rights obligatidns. With
respect to some countries with podr hmnan rights records, US foreign policy
presumes that trade and investment will improve poliﬁcal conditions, an approach
sometimes referred to as "constrﬁctive engagement.” Complicity liability supports
and complements the eﬁecﬁ?eness of that approach, .sincc éonstmctive
engagement is predicated on the notion that U.S. companies will promote respect

for human rights. The potential for liability for those companies that directly aid



‘and abet abuses creates inceﬁtives for companies to actively promote liberalization,
, whereas 'Without such liability, companies might continue to be cdmplicit in the
very abuses constructive éngagement is designed to prevent.

Sixxﬁlarly,in our war against terrorism, our policy is to maintain our

| commitment to human rights norms and the rule of law. The U.S. Government has
repeatedly emphasized that those who abet terrorism are as responsible as those
| who commit terrorist acts. Accordingly, we are justifiably asking the countries of
the world to ensure that they do not sérve, unwittinglj ot not, as safe havens for
those who have COMtted, or will commit such acfs. Indeed, the war against the
pariah Taliban regiﬁxe m Afghanistan was predicated on its creétion of a safe haven
for Al-Qaeda. To make credible our requeét that other nations not serve as safe
- havens, and to 'iead by example, the United States cénnot do otherwise w1t}un its
own borders with respect to other égregions violations of international law.

Us. fdreign policy has many facets. One is to unﬂi;ﬁ:hingly criticize other‘
gbvemments, including allieé, that_ commit human rights abuses. However, even
where we criticize another government for its human rights practices, or where an
ATS claim is brought against one of its citizens or against a éorporaﬁon allegedly
complicit in abu_ses in that coimlfry, rarely do such actions have a significant

adverse impact on our foreign relations. All of us have diplomatic experience in



countries where we have engaged in such criticism, or concerning which ATS‘ |

. claims have been brought. Yet bilateral diplomatic relations have continued, U.S.
-companies have continued to iﬁvest; and those countries have continued to

cooperate on matters of mutual interest such es the war against terrorism.

‘There may, of course, be particular cases whefe a,n aiding and abetting claim
under the ATS may be counferprodﬁctive to overall U.S. foreign policy goals. In
Sosa v. Alvarez~MacIéain, the U.S. Supreme Court suggested that courts should, on’
a “case-specific” basis, considelf such effects, 124 8.Ct. 2739, 2766, n.21 (2004). -

We have confidence in the capacity of the courts to weigh these considerations

- case-by-case, and to dismiss cases where warranted. Any suggestion, however,

that all aiding and abetting elauns can be precluded based on alleged foreign policy
~effects conflicts Wlth the © ease-speclﬁc” mquiry the Supreme Court discussed.
ARGUMENT

L COURTS HAVE REPEATEDLY RECOGNIZED THAT THE ATS
PROVIDES FOR AIDING AND ABETTING LIABILITY

Courts have repeatedly found aldmg and abetting liability is avallable ina
vanety of d1ﬁ_'erent circumstances. E.g. Cabello v. Femandez-Larzos 402 F 3d
1148, 1 157 1158 (11th Cir. 2005)(upholding verdlct against Clnlean soldler who

| aided and abetted extragudzeml lalling); Hilao v. Estate of Marcos,103 F.3d 767,

776 (9th Cir. 1996)(aiﬁrming jury instruction allowing former Phillipine leader to



be held lable upon finding that he “directed, ordered, conspired with, or aided the .

mlhtary in torture, summary execution, and fdisai)pearance.”’); Burnett v. Al

- Baraka Invesﬂneﬁt, 274 F. Supp. 2d ‘86, 100 (D.D.C. 2003)(allegations by victims

of the September 11 attacks that various entities aided and abetted the perpetrators

siafed‘a claim); Presbyiérian Church v. quisman Energy, Inc., 374 F.Supp.2d 331,

337-41 (S.D.N.Y. June 13, 2005 )(allegations that a Cénadiaﬁ oil company aided

and abetted gross human rights violations in Sudan actionable); Presbyterian

| Church of the Sudan v. Talisman Energy, Inc. . 244 F, ‘Supp; .2d 289, 320-24

(S.D.N.Y. 2003)(same); Mehin;avic V. Vyckovic, 198 F. Supp. 2d 1322, 1355-1356

- (N.D.Ga. 2002) (form& Serb soldier liable for aiding and abetting human rights

| violations in Bosnié—Herzegoyiﬁa). |

Courts applying aiding and abetting liabﬂity under the ATS havé heid that a

plaintiff must prove the defendant provided practical assistance that has a |

| sﬁbstantial effect on the perpetration of the crime, with knowledge that these‘acts‘

| assist the commission of the oﬁfénce, Cabello, 402 F .3d at 1158; Mehinovic, 198 F.

Supp 2d at 1356; Pr esbyterzan Church, 244 E. Supp at 323-24. These cases set a

- modest and rea.sonablc standard for U.S. businesses to meet.



1I.  AIDING AND ABETTING LIABILITY FURTHERS THE U.Sl..
- FOREIGN POLICY PRIORITY OF PROMOTING RESPECT FOR
HUMAN RIGHTS. '
Under U.S. law, “a principal goal of the foreign policy 0f the United States
-shall be to promote the increased observance of intsmatiqnaily recognized human
ﬁghts by all countries.” 22 U.S.C. § 23(}4(21)(}..)-(1994). The present Adrrﬁizistraﬁon
has described the centrai tenet of Americaﬁ foreign policy as a “distinctly
American intefnaﬁonalis& that reflects the union of our values ‘and our national
interests. . . In pursuit of our goals, our first imperative is to clarify what we stand
| .i for: the United States must defend fiberty and justice becéuse these principles are
| right and true for all people everywhere.... We will speak out hoﬁesﬂy about
violations of the nonnegotiable demands of human dig.;n;'ty.”2
| The commitment to these “nonnegotiéble demands of human dignity” 1s
- reflected in many aspects of U.S. policy. Congress has direéted the State
Department to comprghensiVely réview and repbrt _aﬂnually on the status of
internationally recognized human rights in virtually every nation in the_ woﬂd. 22
U.S.C.A. §8 2151n(d); 19 US.CA.§ 2464, Accordjngly, for nearly 30 yéars, the

State Department has issued “Country Reports™ on human rights practices. These

reports are a Widely cited authority on human rights practices around the.‘world.

2 National Security Strategy of the United States of America (September
2002) available at http://www.whitehouse.gov/nsc/nss.htmi.
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Numerous U.S. laws condition foreign development, secﬁrity and investment
assistance and trade benefits on compliﬁnce with internationally recognized human
rights.> In particular, the United States government sanctions Qf withholds aid
- from various organizations and individuals that aid and abet human rights
vioiationé. For example, Executive Order No. 13;,348‘ blocks assets of individuals
“who “materially aséisted,_ sponsored, or provided ﬁnancial, materials, or technical

sup;ﬁért for, or goods or services m support of” illegal actions of the former Charles
Taylor rég_ime m Liberia. Exec. Order No. 13,348, Blocking Property of Cem‘a‘in‘
Persons and Prohibiting the Importation of Certain Goods From Liberia, 69 Fed.

| Rég. 44,885 (Jﬁiy 22, 2004). Additionally,‘ the U.S. condiﬁons certain fundingl to
the Colombian and lIridonesian militaries on their suspending and prosecuting
military members who aid or abet militia groups. Pub. L. No. 108-7 §8 564(a)(2),
569 (2003). The U.S. also withholds funds to any government if it “has aided or

- abefted. .in the illegal distribution, transportation, ’Qr'sale of diamoﬁds mined in”
 Sierra Leone. Id. at § 570(a). Under 22 U.S.C. § 2798, the President may impose
sanctions agéinst foreigﬂ .pe.rsons who “knowingly” assist the illegal acquisition of

~ chemical or biological weapons. Similarly, U.S. law condemns the role of the -

- See, e.g., 22 U.S.C. §§ 2151n(a) (development assistance); 22 U.S.C. §
2304(a)2) (security assistance); 7 U.S.C. § 1733(5)(1) (provision of agricultural
commodities). |



Government of Sudan in abe:tting and tolerzttiﬂg slave trading. Sudan Peace Act,
Pub. L. No. 107-245, § 4(1)(0), 50 'U.S.C. § 1701 note (2002);
In 1992, Congress passed the Torture Victim Protection Act (“TVPA”), 28
'U.S.C; § 1350 note, which expalided the possibility for suits in U.S. courts for
- violations of international human rights !aw. In signing the TVPA, President
George Bush explained: |
In this new era, in which countries tlutoug'hout the world
~ are turning to democratic institutions and the rule of law,
we must maintain and strengthen our commitment fo
- ensuring that human rights are respected everywhere.*
The drafters of the TVPA explicitly confirmed that it contemplated Lability for
thése “who ordered, ab‘etted, or assisted.in‘ the tmture.” S. Rep. No. 1, 249, 102""‘. -
| Cong., 1% Sess. (1991); accord Cabello, 402 F.3d at 1157-58 (TVPA includes
abétting liability). |
R The ATS is one of the tools m tlte United States’ overall eﬂ'orté to 'prolmote
compliance by gbvemment officials 'f.md private actors with ﬁmdamentetl human

~ rights standards. U.S. courts have allowed cases to proceed only for the most

“serious of human rights violations involving gross physical abuse, such as torture,

, ! Statement on Signing the Torture Victim Protection Act of 1991, 28
Weekly Comp. Pres. Doc. 465 (March 12, 1992).

9



summary exeéution, genocide, war crimes, and disappearances.” These abuses
have been widely condemned internationa]ly and by U.S. foreign poﬁcy for
decades. .Panicular ATS cases can serve to reinforce othér aspects of U.S. foreign
policy.® | |

Indeed, fhe ATS was de‘signé:d to _respond to “[tjhe Framers’ overarching
concern that control over iﬁtemational affairs be vested in thé, new national

government to safeguard the standing of the United States amoﬁg the nations of the

: sSee e.g., Kadic v. Karadzic, 70 F.3d 232 (2d Cir. 1995) (genocide and war
crimes); I re Estate of Marcos Human Rights Litigation, 25 F.3d 1467 (9th Cir.
1993) (torture, execution, and disappearance); Abebe-Jira v. Negewo, 72 F.3d 844

(11th Cir. 1996) (torture). ‘ _ _

| ‘Litigation has helped bring about important resolutions for human rights
victims in cases involving corporate complicity. For example, victims’ lawsuits
helped make possible the historic agreement the United States forged in 2000 with
the German government and companies to compensate Holocaust-¢éra slave
laborers. After negotiating that agreement, then Deputy Secretary of the Treasury
Stuart Eizenstat said: “Tt was the American lawyers, through the lawsuits they
brought in U.S. courts, who placed the long-forgotten wrongs by German
companies during the Nazi era on the international agenda.... Without question, we
would not be here without them.” Remarks of Deputy Secretary of the Treasury
- Stuart E. Eizenstat at the 12% and Concluding Plenary on the German Foundation,

LS-774 (July 17, 2000) available at

~ hitp://www.ustreas.gov/press/releases/1s774 him. Similarly, Business Week noted
that a settlement in Doe v. Unocal was “A Milestone For Human Rights.” Paul
Magnusson, “A Milestone For Human Rights,” Business Week at 63 (January 24,
2005). The plaintiffs had alleged Unocal aided and abetted abuses committed by
the Burmese military on behalf of Unocal’s pipeline project, and the settlement
compensated the plaintiffs and provided money for a fund to improve living -
conditions, health care and education in the pipeline region. Id.
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world.” Filartiga v. Pena Irala, 630 F.2d 876, 885 (2d Cir. 1980). The Framers
enacted the ATS to discharge the nevs} nation’s legal and 'mofal dutyqto comply with
international law. Anne-Marie Burley, The Alien Tort Statéte and the Judiciary
 Actof 1 789: A Badge ofHonor, 83 AmJ . Int’L L 461 (1989). This duty included
ensuring that “[ijndividuals who ﬂouted international law would find no quartér n
‘the‘United States.” Id. at 487. Fi'om the beginning, the ATS has been .understood
. to ﬁlclude aiding and abetting lability. Breach of Neutrality, 1 Op. Aﬁ’y Gen. 57 ,
59 (1795). The concerns animating passage of the ATS remain as important to U.S.
foreign policy today as they were then.
Our experience as diplomats leads us to cohcur in the support for prudent
| application of ATS expressed by the State -and,Justicé Departments in a joint
* amicus brief mn Filartiga. There, the Govemment emphasized that to faﬂ to
.recognize a claim mvolviﬁg violations of well-deﬁﬁed, yﬁiversaﬁy recognized
norms “might sericusly damage the credibility of our nation’s cqmizﬁMent to the
protection of himan rights.” Memorandum for the Unitéd Sfates as. Amicus Curiae,
Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980)? reprinted in 19 1L.L.M. 585,
604 a 980) (citations omitted). The same is true of aiding and abetting liability.

Drastic curtailment of ATS Lability to exclude holding accountable those who aid
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and aﬁet serious human rights abuses could ﬁndeﬁninc Américan foreign poiicsz by
causing other nations to question the strength of our commitment to human rights.
III; | HOLDING ACCOUNTABLE CORPORATIONS COMPLICIT IN

THE COMMISSION OF HUMAN RIGHTS VIOLATIONS

FURTHERS U.S. FOREIGN POLICY.

A.  The United States has a core interest in ensuring that U.S.
corporate entities comply with international human rights
obligations in their conduct abroad.

Whe:i U.S. companies operate overseas, their actions reflect upoﬁ the -
United States as a whole. Our standing as a‘world leader and our commitment to
hﬁman rights are diminished if we allow our citizens, including our cbrporate. |
citizens, to commit or assist in the commission of human rights Vioiaﬁons with
impunity.

| As Lorne W. Craner, then Assistant Secretary for Democracy, Human
Rights and Labor, noted n 2002, ihe State Department “support[s] corporate
responsibility . . . This means promdting legal and ethical behaviof as well as
respect for ‘human rights and labor rights. U.S. corporations abroad are among our

best ambassadors. They play an important role in changing global perceptions

about the U.S."”

- "Remarks at the 2002 Surrey Memorial Lecture, National Policy Associatioh,
Washington, DC June 18, 2002, http://www state.gov/g/drl/rls/rm/11405 htm
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“Not long ago the United States State Department, tdgether with the United
Kingdom, established the Voluntary Principles on Security and Human Rights,
which provide guidelines for companies in the extraci;ive industries for
- “maintaining the safety and security of their operations within an operating .
frémework that ensures respect for human righfs and fundamental ﬁ”eedoms._"’g In

' announcing those principles, the Secretary of State noted that they “demonstrat[e]
that the best-run [oil and mining] companies realize that they must pay -a.ttentioﬁ |
- not only to the particular needs of theif communities, but also to univeréal
‘standards of human rights, and that in addressing these needs and standards there is
no necess.ary conflict between profit and principle.”™
The Assistat;t Secretary for Economic and Business Affairs (who continues
to serve in that position) ‘élaborated: |
| U.S. c;olmpanies are modéls 6verseas for the kind of busihess practices
we encourage others to adopt. Therefore, it is good not only for
American business, but also for the global investment chimate that -

American firms be the best corporate citizens possible.. . . More
comprehensive risk assessments, guidance on interactions between

s Voluntary Prmczples on Security and Human Rights, United States
Department of State (Dec. 19, 2000) at 1. '

saRemaﬂ(s‘of Secretary of State Madeleine K. Albright, Press Briefing,
~ (December 20, 2000), Washington, D.C., available at
http://secretary.state.gov/wiww/statements/2000/001220. html
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compames and host government secunty and best secunty practices
are central to any investment climate.

- Some business groups -have argued that complicity liability might deter
invesﬁnent by U.S. businesses. Our eﬁpelience has not shown ATSAiitigation over
the past 20 yeafs to have had this effect. The lU.S. courts have not allowed
“abusive” 1itigatiqn, the number of lawsuits to date has been small and businesses
~ have tcoﬁtinued fo invest overseas.!! As noted above, our understanding is that a

corporation may be he}:d liable under the ATS. only if it provided direct and
substantial assistance in the commission of violations of universally recognized
hizman rights norms. See Section I supra. Tﬁis aiding and abetting liability is
néeded to ensure that U.S. multiﬁational corporations will not sﬁﬂy our nation’s
reputation through complicity in such \fiolati'ons; and that.if they do, dur reputation
will not suffer the further damage that would result if our legal system afforded

impunity.

wl. Anthony Wayne, Assistant Secretary of State for Economic and
Business Affairs, Announcement of "Voluntary Principles on Security and Human
~ Rights," U.S. Department of State (December 20, 2000) available at '
hitp://www state.gov/www/policy_ remarks/2000/001220 ~_wayne_principles.html
(emphasis added) .

“Indeed, committing, inducing or aiding-and-abetting torture abroad is
-already criminal. 18 U.S.C. §§2, 2340A.
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Nor is there any merit to the argument that ATS liability will put U.S.
| cofporaticns ata competitive disadvantage. .It is dubious, at best, to suggest that a
.S, ccrporation is less likely to win foreign contracts because the ATS allows
liability for aiding in gfoss .human rights abuscs that foreign competitors would
only face if they are subject to personal jurisdiction in the U.S. Even if this werc
the case, however, the same argument was advanced against the Foreign Corrupt \
Practlces Act of 1977 (F CPA), which prohibits U.S. compames from winning
fcreign contracts by engaging in bribery or corruption. 15U.S.C. § 78a et seq. Just
- as the FCPA was a reflection of the values of the rule of law and transparency that
Amcrican foreign policy strives to promote, ATS liabiiity reflects the value of
| réspect .for human rights that is al‘sol a cornerstone cf U.S. diplomacy. Both.our
. Poiic_ies and oﬁ values suﬂ’ef if we permit U.S. lcorpcrations to cxﬁulate the worst |
practices of foreign compénicé.
B. Aiding and abetting Liability furthers ccnst‘ructive»engagement.
With respect to some repressive regimes, the United States has adopted a
pclicy of “constructive engagement,” which presumés that responsible investment

by U.S. companies will promote democracy and respect for human rights.'? Alien

2[n others, such as Burma, U.S. foreign policy presumes that vigorous
economic sanctions best promote democracy. See Exec. Order No. 13047, 62 Fed.
Reg. 28301 (May 22, 1997)(banning all new investment in Burma), extended by
Notice of Continuation of the National Emergency with Respect to Burma, May
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Tort liability for companies complicit i in abuses supports constructive engagement
by enhancing the mechamsms tbrough which such engagement is presumed to
work. Thus, complicity liability faci]itatég; U.S. foreign policy in those countries in
which the government has choseﬁ to use a “constructive 'éngagement” approach.
Conversely, constructive engagement is unlikely to work well if legal institutions
| in fhe Unifed States allow U.S. multinationals to abet abuses. Tort Hability,
parti,cularly Iiability for complicity under the ATS, serves this ﬁmétioﬁ.

| To understand how aiding and abetting liability increases the éffectiveness'
of économ;ic engagement as a tool to promote human rights and deniocracy, one
must oénsider the mechanisms by which in{féstment is said to accompliéh this
| result. According to advocates of constructive engagement, U.S. investment in
counfries with repressive regixzies p‘rométes human ‘rights in a number of wags. ’.

First, the argument pb'sits that U.S. corporations-will impart democratic

* values to government officials and private citizens, and that contact with Western

business promotes greater integration of repressive regimes into the world

17, 2005, available at | '
http://www . whitehouse.gov/news/releases/2005/05/20050517-8 html. Amici take -
no position on whether either approach is effective or which approach works best
in general or with respect to any particular nation.
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community and thus forther increases the regimé’s exposure to Western values.™®
Second, proponents argue that regimes with economic ties to Western govemmen‘ts'
will seek to maintain those ties and thus will act to promote their reputation
throz;gh politica]. liberalization.™ Third, invest&s purportedly will demand respect
for the rule of law so that disputes will be resolved fairly."

To the extent these mechanisms wofk, 'ATS‘ complicity liability increases
| their effectiveness. As a tmmm matter, Sucﬁ liability ensures that engagement
truly is “constructive.” Engagement that involves complicity in abuses cannot be
conSidered “constructive,” because it supports fhe very abuses that a constructivé
engagement policy seeks to end. A coiporétion that abets human rights abuses will
- not impart dembcratic ‘Valﬁes; even if it att'emi)t_s to do so, its 'complicity in abuses

will demonstrate that it is not serious about any statements it might make

- »Craig Forcese, Globalizing Decency: Responsible Engagement in an Era of
Economic Intergration, 5 Yale Hum. Rts & Dev. L.J. 1, 5-6 (2002);, USA*Engage,
“Economic Engagement Promotes Freedom,” available at :
www.usaengage.org/archives/studies/engagement html, Mark B. Baker, Flying
Over the Judicial Hump: A Human Rights Drama Featuring Burma, The
Commonwealth of Massachusetts, the WTO and the Federal Courts, 32 Law &
Pol’y Int’l Bus. 51, 81 (Fall 2000); Unocal Corporation, Business and Human
Rights, available at http://www unocal.com/responsibility/humanrights/hr4 htm
(arguing corporations can promote respect for human rights by privately raising
human rights issues in business meetings with government officials). -

“Baker at 80-81; 85.

“USA*Engage, “Economic Engagement Promotes Freedom.”
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concermng democracy or human nghts Furthermore, corporauons complicit i m
abuses will generally have little incentive to take any action that Imght actually
encourage reform, since such corporaﬁons have strong self-interested reasons to -
~ prefer the stability of governance by their autocratic partners over the uncerfainty
0f democratizatioﬁ. e |

A finding by an American court that é U.S; 'corpor.ation has aided and
ébetted abuses, therefore, is akin to a-conclusion _that that corporation’s |
, éngagemént is not constructive. Thus, wlie?e Congress and/or fhe Executive have
determined that constructive engagement is the most effective policy for
encouraging respect for human rights in a given nation, ATS complicity liability
' sc—_:fves a vital role in supporting that poli(_:y, by ensuring through fact-specific
adjudication ﬂlat corporations that subvert our efforts by aiding landl abeﬁing rights
abuses can be held accountable. This kind of faét—speci.ﬁc nquiry iS a role uniquely

suited to the Judiciary.

A comipany in a business parttiership with a regime or that has been
complicit in its abuses has an enormous stake in maintaining the status quo.
Democratization might bring to power not only opponents of the regime, but
opponents of the company. A democratic opposition would not be likely to look
kindly on the company’s involvement with the past regime’s abuses, and might
seck to hold the company to account for its actions. Complicit corporations are not
likely to press for respect for the rule of law, which m1ght serve to end their own
impunity.

18



The district court in Dée v. Unocal Corp.' recognized precisely this point.
;: 963 F. Supp. 880, 892, 895 n.17 (C.D. Cal. 1997). There, an oil company allegedly |
complicit in abuses committed by the Burmese military asseﬁed fhat adjudication |
.of plaintiffs’ claims would interfere with U.S. fofeign policy, because Congress
| had recently permitted the President to prohibit new investment in Burma. Id.
According to Unocal, Congress, in not banning existing investment, demonstrated
an official U.S. policy of refraining from taking steps I“that might serve only to
isolate the Burmese Government [i.e. SLORC] and actually hindei“ efforts foward
reform,” .Id., quoting Unocal Memorandum of Points and Authorities in Support of |
Motion to Dismiss at 1.

The district couft, however, properly rejected that argutﬁent. .It held:

Even accepting the Congressional and Executive decisions as Unocal
frames them, the coordinate branches of government have simply
indicated an mtention to encourage reform by allowing companies
from the United States to assert positive pressure on SLORC through
their investments in Burma. . . . -Plaintiffs essentially contend that
Unocal, rather than encouraging reform through investment, is |
knowingly taking advantage of and profiting from SLORC’s practice -
of using forced labor and forced relocation, in concert with other
human rights violations . . .to further the interests of the Yadana gas
pipeline project. Whatever the Court’s final decision in this action
may be, it will not reflect on, undermine or limit the policy
determinations made by the coordinate branches with respect to
human rights violations in Burma.
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Id. at 895, n.17. Companies that aid and abet abuses cannot be said to promote
democracy or human rights and therefore, they inhibit constructive engagement.
Perhaps the most famous attempt to differentiate between “constructive” and
harmful engagement, .the “Sullivan Principles,” illustrates the Wide gulf between
complicity in human rights labzzses and truly “constructive” engagemeﬂt. Created as
| a voluntary code of conduct for corporations in apartheid Soﬁt]i Afiica, the
- Sullivan Principles requiréd companies not only to “eiiminate all vestiges of racial
- discrimination” in their employment, but-also to*[sJupport the ending of all
apartheid laws.” “The (Sullivan) Statement of Principles” Fourth Amplification,
Principle I, II, ]II,. VI (November 8, 1984); reproduced in Suﬂivan Principles For.
U.S. Corporaﬁon§ Operating in South Aﬁica, 24 I L.M. 1464, 1496-99 (1985).
" Thus, the Principles recognizegi fhat a constructively engaged corpo;‘aﬁon not only
does not abet serious human rights abuses such as apartheid, it actively oi:)poses
them. Many corporationé might fall in between—neither engaging in conduct that
| lplromotes cénstructi{re change nor assisting abuses that might lead t;:).ATS
liability."” A corporation that is complicit in human rights abuses, however, is not a

constructive presence.

”AI’I’HC! do not to suggest that merely fa:llmg to oppose repressive policies 1s -
actionable under the ATS.
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Alien Tort Statute cases against corporations typically.imzol\}e companies
that allegedly abet abuses coﬁnnitted on behalf of their projects, (often joint-
ventures with the govemment), by represSiifel government séourit)f forces. E.g.
Presbyterian Church of z‘he Sudan, 244 F. Supp. 2d 289; Unocal Corp., 963 F. |
Supp. 880; Bowoto v. ChevronTéxaCo, 312 F.Supp.2d 1229 (N.D.Cal. 2004). The

| possibiiity of aiding and ébefting liébility; forces companies to engage their
government partners in exactly the kind of dialogue the constructive engagement
model contemplateé. | |
| A corporation that knows it can be held liable for aiding and abetting will
'havé every incentive to tell its government partner thaf it will not tolerate human
rights violations on its project and to adopt saft‘;guafds to limit the oppoﬁmﬂty for
govemnient oﬁiéials fo commit such abuses. Indeed, companies will explain to |
" governinent officials that the U.S. legal System (éﬂd international law) forbid
complicity 1l hmnan..rights violations; that victims are entitled to preseﬁt. evidence
in court before a 1zeﬁtra1 decision-maker who will decidé their case in acéord with
thé rule of law rather than the will of the govemment_; and that if those victims cgin
prove their allegations they will be entitled redress. Thus, ATS aiding and abetting
: liability ensures corporations wﬂl not only'explain demiocratic values and |

mstitutions to officials of repressive governments, but will also demonstrate
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through their actions in attempting to imit thé: possibihity that abuses wiil occur
: | tilat those values and institutions are not merely aspirations, but actually govern the
conduct of members of democratic societies, mcluding corporations.

Companies will also convey to government officials that if govérmneﬁt

security forces engage in abuses on behalf of the cbmpany, those abuses will be
paraded across a high p;'oﬁle stage in the United States. In this sense, .potentiai
liability strongly supports the constructive engagement rationale that posits that | _
nationé will seek to improve their reputations.

No court has hgid aﬁd appellants do nofi argue that rﬁerely investing in a
country that has an authoﬁtarian regime is sufficient for hability. Cbmp‘anies '
willing to tell their government partners that théf will not be complicit n abuses
will réreiy be deterred from inveéting. That dialogue 1s exactly what “constructive”
engagement requires. | | |
IV. AIDING AND ABETTING LIABILITY UNDER THE ATS

SUPPORTS THE U.S. APPROACH TO THE WAR AGAINST

TERRORISM.

The United States has made clear that those wﬁo aid and abet terrorism must
be held toaccoﬁnt. Lfkewise, the U.S. government has always maintained that an
effective war ag'aihst terrorism depends in part on building hltefnational rgspe,ct fdr

human rights standards and the rule of law. We cannot effectively demonstrate
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our commitment to these principles if we deny that aiding éﬁd abetting is an
established principle of liability for human rights violations or if we afford those
001npli§it in genocide, torture or murder more favorable treatment than those who
assist acts of terrorism. If we expect otheré to coopetate with us, the,United States
must demonstrate its own commitment to holding accéuntablg those complicit in
~ the violation of universally recognized hﬁman rights.
President George W. Bush said in his 2002 State_ of the Union address:
“[W]e have a great opportunity during this time of war [against terrorism] to lead
_ tﬁe world toward the values that will bring lasting peace ... America will always
stand firm for the non-negoﬁabie demands of human dignity: [including] the nﬂe
of law [and] limits on the power of the staté L8
In a speech to the Heritage Foundation on October 31, 2001, Assistant
Sec’:retaryl Craner stated that “maintaining the focﬁs on human rights and
- democracy worldwide is an integral part of our response to the attack and is even

more essential foday than before September 11. They remain in our interest in

~ promoting a stable and democratic world.”" Similarly, then-Secretary of State

= hittp://www.whitehouse.gov/news/releases/2002/01 /print/20020129-
11.htrol. |

» Remarks of Lorne W. Craner, Assistant Secretary for Demoéracy, Human
Rights, and Labor to the Heritage Foundation (Oct. 31, 2001) available at
http://www state.gov/g/drl/rls/rm/2001/6378 htm. -

1
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Colin L. Powell noted that we ‘;[m]ﬁst see the pursuit of democracy as central to
the fight againét terrorism. Healthy democratic societies are the best bu}wa:fk -
againét terrorism . . "%
- In addition to affirming that the promotion of human rights aﬁd democracy
18 part of the war against terroﬁsm, the U.S. govémment, and the international
| .commumty, have repeatedly reaﬁirmed international aldmg-andwabettmg standards
: in the wake of the events of September 11, 2001. For example, U.N. Security
- Coungeil Resolution 1373, which the U.S. supported, asserts that all states shall
criminalize “the wilful provision or collection . . . of funds . . . in the knowledge
that they are to be used, in order to catry out tgrrorist attacks.” (emphasis
added)(Sept. 28, 2001); see also U.N. Security Council: Resolution 1368 (On
Thréats to International Peace and Security Caﬁsed by Terrorist Acts) (Se_:pt, 12,
2061) (stressing that those r_esponsibi_e for aiding, supporting or harboring
- perpetrators of September 11 attacks “will be h(ﬂd acclountable.”):

Likéwise, President Bush stated before a speciél joiﬁt session of Congress
with i’espect to Afghaxaisfan?s assistance to Al Qéeda: “By aiding—andfabetl:ing

murder, the Taliban regime is commitfing murder. . . They will hand over the

»Colin L. Powell, Remarks at the German Marshall Fund’s Transatiantic
Center December 8, 2004, available at
hitp://www_state. gov/secretary/former/pow_ell/remarks/?)9588.htm
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terrorists, or they will share in their fate.”® Subsequently, Congress" authorization
of forge againsf the Taliban approved mlhtary action against those who “aided the
terrorist attacks™ or “harbored” the perpctratoi's. Public Law 107-40, Sec. 2(a),
September 18, 2001  Thus, aiding;and-abetting was thé United States® causus _
bellum against zj\fghanistan.
Indeed, a central tenet of U.S. foreign policy is that “[w]e make no
distinction befWeen terrorists and those who knowingly harbor or provide aid to
: tﬁem.” The National Security .Strategy of the United States of America (September
2002), available at http:/fwww.whitehouse. gov/nsc/nss.htmi (emphasis added)...
| All of these statements shov? a consistency in the .deﬁniti'o'n of aidiﬁg and
ab.etting_-lmowingly providing aid to the perpetrators of abuses—and demonstratt:
the centrality of this‘ principle in international law and U.S. foreign policy. The
position that aidéhg and abetting crimes suchl as torture does not violate
international law 1s at od&s with tﬁe United States” position tﬁat aiding and abeﬁjng
terrorism does violate international law (and, indeed, can provide grounds for war). -
Likewise, there is 1o gen;:ral, negative reiationship between ATS cases anci
the war against't_etrbrism. Our collective experience. has not indicated that |

countries are less likely to participate in an important collective goal because of

» http://www.whitehouse gov/news/releases/2001/09/20010920-8 htmi
(Sept. 20, 2001). |
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| claims pursued by individual litigants in U.S. courts. Eliminating accompliée :
Hability under ﬂle Alien Tort Statute, hqwever, would undercut U.S. credibility in
our critical war against terrotism. | | |

V. POTENTIAL' CONFLICTS WITH OTHER ASPECTS OF U.S.

FOREIGN POLICY DO NOT JUSTIFY DRASTICALLY

CURTAILING ATS LIABILITY.

Cases brought in the United States by private parties do not limit the ability
of the Executive Branch tol engage with foreign governments. Other govemmeﬁts
generally understand that plfivate lawsuits are not U.S. government actions.

Other govermﬁents do on occasion obj ect to aspects of our IG:géI sysfem. As
diplomats, it was our role o explain U.S. policy to the world, including how our
- government f.unctions‘an.d our constitutional separation of powers; It fell to us to
explain what may sometimes séem to other counitries to be inéomprehensible
requirements of the U.S. .iegal system. National legal systems; differ and ai times
cénﬂict. Our taék was to promote resolution of such dféputes, 'lwhich often a:rise‘
from mutual misunderstanding. Mére differences m.enforcement. éystems cannot
by themselves justify eliminating a valuable means of human rights enforcement:

In any event, the ATS has not caused any gréater 'conﬂ:_ict than other laws to which
some foreign nations may object. Courts regulaﬂy apply U.S. law despite

objections from foreign nations. E.g. Barclay 's Bank, PLC v. Franchise Tax Board
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of Cal., 512 U.S. 298, 303, 324 n. 22 (1994); Laker Airwdys Ltd v. Scbena, 731
F.2d 909, 935-36 (D.C.Cir. 1984)(Wherc statute grants foreign plaintiffs right to

' | sue, U.S. interests override whatcvcr foreign interests may be infringed when
foreigner sﬁe_s in U.S. courts against wishes of foréign state.)

Thcrc are times, depending on the circumstances, when a case broilght under
the Alien Tort Statute could concewably aﬁ"ect U S. foreign policy interests. The
‘Supreme Court addressed that issue in Sosa, suggestmg in dicta that courts
applymg the ATS should be careful on a case-by case basis not to interfere with
U S. forclgn policy. 124 S.Ct. at. 2766 n.21 (2004) We undefstand that federal
courts have doctrines at their disposal, (whcrc the requirements of tho se doctrines
are met), {0 d:ismiss sp'eciﬁ'c ATS cases deemed hamnful to U.S. foreign policy
- Even prior to Sosa, the “prefcracle approac ” to anaiyzing justiciability under the

‘ATS was “to weigh carefully the rclcvant considerations on a case-by-case basis. - |
- This will permit the judiciary to éct where app_ropﬁatc m 1ight of the express

legislative mandate of the Congress in Section 1350, without compromising the

= The “act of state doctrine” precludes courts “from inquiring into the
validity of the public acts of a recognized foreign sovereign power committed
within its own territory” in the “absence of a treaty or other unambiguous
agreement regarding controlling legal principles.” Barnco Nacional de Cuba v.
Sabbatino, 376 U.S. 398, 401, 428 (1964). Amici take no position on whether that
doctrine was properly applied in this case. Other tools include sovereign immunity
under the Foreign Sovereign Immunities Act.
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primacy of the political branches 111 foreign affairs.” Kadic, 70 F.3d at 249,
N Inde’ed, each of these doctrines can only be appliedon a case—by-case basis.
Wholesale repeal of complicity liability wbuld conflict with this case-by-
basé approach. More generally, it would upset the proper dist;*ibuﬁon of functions
between the Judiciary and the political branches in cases that poteﬁtiaﬁy i%nplicate
U.S. foreign policy.”
Such repeal is also unnecessary to prevent the possibility of unwarranted
effects on foreign policy in individual cases, since Sosa’s case-by-case approach is
" more than adequate to add%ess any caS_e that actually.mtrudes- into tﬁe political

branches’ management of foreign relations.” There can be no dispute, however,

*For example, the act of state doctrine requires as a threshold matter that the
defendanr prove “the conduct in question was the public act of those with authority
to exercise sovereign powers.” Alfred Dunhill of London, Inc. v. Republzc of Cuba,
425 U.S. 682, 691, 694 (1976).

#»Courts ordmanly have the obligation to decide a properly presented case,
even where the controversy may potentially implicate foreign affairs. J7.8.
Kirkpatrick & Co., Inc. v. Environmental Tectonics, Corp., 493 U.S. 400, 409-410
{1990). Courts cannot “shirk this responsibility merely because [a] decision may
have significant political overtones” Japan Whaling Assn. v. American Cetacean
Soc., 478 U.S. 221, 230 (1985), or because it may embarrass foreign governments.
W.S. Kirkpatrick, 493 U.S. at 409-410. Thus, it is “error to suppose that every case
or controversy which touches foreign relations lies beyond judicial cognizance.”
Baker v. Carr, 369 U.S. 186, 211 (1962).

» For example, in Saftany v. Reagan, the court dismissed claims against the
- United Kingdom alleging that nation was complicit in a purportedly illegal United
States aftack on Libya. 702 F.Supp.319 (D.D.C. 1988). Amici take no position as
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that precluding complicity liability would improperly bar ATS claims that do not
even potentially interfere With U.S. foreign policy. See NCGUB v. Unocal Corp.,
176 F.R.D. 329, 362 (C.D.Cal. 1997) (State Department opining that “at this time”
adjudication of ATS case iﬁvolving allegations that a California oil company was
complicit in forced labor and other abuses on its pipeline pmJect n Burma would
not mterfere with U.S forezgn relations.) |
C()NCLUSION
Our expenence as d1plomats for the United States leads us to conclude that
a,ldmg and abetting liability under the Alien Tort Statute supports U.S. foreign
policy. Accordingly, amici respectﬁllly urge this Court to hold that aidmg and
abetting is actionable under the ATS.
Respectﬁﬂly submitted,
a
St D s T
Marco Simons
EarthRights International
1612 K Street, N.W. Suite 401
Washington, DC 20006
202-466-5188

Counsel for Amici Curiae
March 29, 2006

to whethér this case was correctly decided, but simply note that courts that
conclude particular cases would interfere with foreign pollcy have tools to address
that problem. :
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